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Z LAW ...

About Legal Action Worldwide

Legal Action Worldwide (LAW) is a non-profit human rights organisation led and managed by legal professionals. LAW
works with individuals and communities who have suffered grave human rights violations to obtain justice. LAW’s Rohingya
Crisis programme seeks to ensure meaningful Rohingya participation in the ongoing international justice mechanisms
pertaining to their treatment in Myanmar. LAW represents more than 500 Rohingya clients, who are survivors of the 2017
“clearance operations.” One of the key pillars of our programme is our Survivor Advocates network who assist and support
Rohingya community members, especially survivors of sexual and gender-based violence in the camps, and also provide
legal information to the Rohingya about available mechanisms to seck international justice and accountability.

This Guide provides information on the Rohingya crisis and the legal avenues available to Rohingya victims and

survivors who want to bring the perpetrators in Myanmar to justice for international crimes committed against their
people. The Guide also sets out an overview of the ongoing international justice mechanisms currently focusing on the
crimes committed against the Rohingya mainly after 2010. It contains key messages, themes and practical tools to equip
humanitarian actors to support the Rohingya and their pursuit for international justice. For ease of reading, the Guide uses
a ‘Questions and Answers’ approach to provide humanitarian actors with clear information and explanations.

The Guide is a living document and will be regularly updated to reflect developments in the ongoing legal cases.

Drawing below: International Court of Justice through the eyes of a Robingya survivor



Rohingya female survivor, 24 years old

International justice provides a legal framework to seek accountability for
the most serious international crimes, such as genocide, crimes against
humanity and war crimes. Accountability is essential for victims and
survivors of mass atrocities who do not have access to credible avenues
for justice in their home country where impunity prevails and perpetrators
remain in authority. International justice provides an avenue to end
impunity, establish truth and promote non-recurrence.

The Rohingya refugee crisis is a protracted
emergency with currently no possibility for

the Rohingya, many of whom are survivors of
horrific crimes, to return to their home country
of Myanmar in a safe, dignified and voluntary
manner. Rohingya survivors regard international
justice and accountability as essential to fulfilling
their foremost demand for a safe, dignified, and
voluntary return. They also find it empowering to
hope for justice. Ending the Myanmar military’s
long-standing impunity is also critically vital to
securing a democratic future for Myanmar.
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Humanitarian actors operating in the context of
the Rohingya response in Cox’s Bazar, Bangladesh,
can help and support the Rohingya in seeking
justice. This Guide has been prepared for them
because they are uniquely positioned to improve
communities’ awareness and understanding of
relevant international justice and accountability
mechanisms, and direct them towards
information, support, and points of contact.
Humanitarian actors are also key in listening

to and amplifying the voices of the Rohingya,
enabling the community to access support and
services and to demand justice for the atrocities
that they faced in Myanmar.



Who are the Rohingya?

The Rohingya are a Muslim minority in Myanmar. Despite living

in Myanmar for generations, successive laws and State policies

on citizenship and legal status have excluded the Rohingya and
systematically discriminated against them. They have been stateless
since 1982 and are deprived of basic rights, including freedom of
movement and religion,' and have suffered decades of violence and
persecution, deep-rooted in a longstanding narrative that the Rohingya
are not “native” to Myanmar and are an existential threat to the Burmese
national identity.” The Rohingya have been described “as one of, if not
the, most discriminated people in the world” by UN Secretary-General

Antonio Guterres.

Why are Rohingya seeking refuge
in Bangladesh?

The Rohingya have fled violence in Myanmar
since the 1970s on multiple occasions,
including in 1978, 1991- 1992, 2012,*** and
most recently during the ‘clearance operations’
in 2016 and 2017 which are explained

further in the next section. On each occasion,
serious human rights violations, including
rape, arbitrary execution/unlawful killings,
torture and cruel, inhuman, and degrading
treatment and punishment, and the widespread
destruction of property, have been documented.
This has led to tens and sometimes hundreds
of thousands of Rohingya being displaced
internally within Rakhine state and fleeing into
neighbouring countries, mainly Bangladesh.

Were all Rohingya targeted by the
Myanmar military?

Women, children, men, the elderly and
individuals with diverse sexual orientation
and gender identities were all targeted by the
Myanmar military’s clearance operations and
subjected to the most horrific acts.

What is the current situation of the
Rohingya in Myanmar?

Around 600,000 Rohingya currently reside

in the Rakhine state of Myanmar, 148,000

of whom are displaced internally.” Since the
February 2021 military coup, the remaining
Rohingya in Rakhine have been facing an
increase in violence and oppression, including
increasing arrests and detentions,” with

severe restrictions on their already curbed
human rights. After the coup, local authorities
reinstated a directive that further restricted
the freedom of movement of Rohingya
communities living in northern Rakhine and
authorised harsher punishments for those
trying to flee.

The current situation means that the safe,
dignified and voluntary return of Rohingya
refugees in Bangladesh who fled the clearance
operations in Rakhine state in 2016 and 2017
remain impossible.

6 | Legal Action Worldwide | Guide on International Justice Mechanisms for Humanitarian Actors working with the Rohingya



The Rohingya They have been They have been flecing They have been subjected
have faced arbitrarily deprived to Bangladesh since to campaigns of hate,
institutionalised of their nationality the 1970s to escape intimidation, violence,
discrimination in Myanmar, the repeated cycles of and abuse, most recently

with the 2017 so-called

clearance operations

mass violence in the
Rakhine state led by
the Myanmar military.

and persecution resulting in their

for decades. de facto statelessness.

leading to unprecedented

What are the 2017

levels of violence.

On 25th August 2017, the Myanmar military began one of the most
devastating and horrific attacks on the Rohingya, which lasted for

more than two months and is described by the authorities as clearance
operations.” The violence resulted in the death of an estimated at least
10,000,” and the mass exodus of at least 720,000 survivors - half of them

children - to escape the violence.

Mass killings

Many Rohingya were killed in indiscriminate
shootings by the Myanmar military, who
shot assault rifles towards Rohingya villages
without making any distinction between armed
groups fighters and civilians." Men, women
and children were all shot at. Those unable to
move quickly were disproportionately affected
- often children, pregnant women or those
with young children, the elderly and disabled
persons. Many were burned to death in their
own houses, as Rohingya homes were burnt
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using flammable liquids and munition that
explodes upon impact.”” In some cases, targeted
killings occurred as Myanmar military soldiers
accompanied by the Border Guard Police (BGP),
Myanmar Police Force (MPF), or riot police
systematically moved from house to house,
pulling people out of their homes and executing
them, often in front of family members.
Extremist ethnic Rakhine working alongside
the Myanmar military also targeted and killed
victims with long knives.



Many specific incidents of massacres
speak of the brutality of atrocities
committed against the Rohingya.

On 30th August 2017, Myanmar
military soldiers surrounded the
village of Tula Toli and began
burning houses. The soldiers then
opened fire directly at a large
number of people fleeing towards
the river shore. The villagers who
made it to the shore were then
trapped on one side by the river
and the other side by the soldiers.
Numerous persons, especially the
elderly and children, drowned in the
river trying to escape. The remaining
hundreds were rounded up by
soldiers who separated the men and
women. Soldiers then systematically
murdered the men and set their
bodies on fire, and snatched the
children from their mothers and
threw them into the river.”

On 2nd September 2017, ten men
from the Inn Dinn village accused

of being members of armed groups
were executed. Two of them were
hacked to death by ethnic Rakhine
villagers and the rest were shot

by Myanmar military soldiers.

All of them were buried in a single
grave dug by their own neighbours.™

Sexual and gender-based violence

Sexual and gender-based violence was
committed on a massive scale during the
Myanmar military’s clearance operations

of 2016 and 2017. The UN Independent
International Fact-Finding Mission on
Myanmar (FFM or Fact—Finding Mission)
documented that hundreds of Rohingya women
and girls were raped, with 80 per cent of the
rapes being gang rapes. The Tatmadaw, or armed
forces of Myanmar, was responsible for 82 per
cent of these gang rapes.

Mass gang rapes were commonly perpetrated in
open public spaces, within forested areas near
the village or in large houses within the village,
often in front of the victims’ children and other
family members and neighbours.

Victims were severely injured before and
during rape and suffered traumatic injuries to
reproductive organs, including from rape with
knives and sticks.”’ Many victims were killed or
died from injuries, and survivors suffer severe
trauma and face stigma in their community.

Rohingya female survivor, 32 years old

Widespread arson attacks

At least 392 villages (representing 40% of all
settlements) in northern Rakhine were partially
or totally destroyed, with a large majority of

them (around 80%) burned in the first three
weeks of the 2017 clearance operations.

Arbitrary mass arrests
and disappearances

Numerous Rohingya men and boys were
arrested and disappeared during the clearance
operations.”” They were usually violently
rounded up, with their hands tied or eyes
blindfolded before being taken away.” The
anguish of not knowing what happened to
those who disappeared remains overwhelming
within the Rohingya community.
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Sexual violence in Myanmar against males and individuals
with diverse sexual orientation and gender identities

Although less reported, men, boys and “hijra” (transgender,
intersex, and third gender) persons have also suffered

widespread SGBV.

The Fact-Finding Mission found that the military used methods of
sexualised torture against Rohingya men in their custody, particularly
in Buthidaung prison.

A study conducted with 495 Rohingya refugees in Bangladesh
found that 34.3% of Rohingya men had experienced “sexual abuse,
sexual humiliation, or sexual exploitation”.

LAW’s 2021 research survey with Rohingya male survivors
found that the respondents reported a high level of sexual
violence in Myanmar, mainly by members of the military
or police, including rape (90.5%) and genital mutilation

(90.5%).

The ICC’s Pre-Trial Chamber found that during the
clearance operations, the Myanmar military used sexual
and gender-based violence against women, girls, men,

and “hijra” persons.

Rohingya male survivor
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The clearance operations

led to the deaths of at least
10,000 Rohingya and the
forced displacement of more
than 720,000 Rohingya
refugees across the border
into Bangladesh.

All Rohingya, including infants,
children, the elderly, women, and
men, were subjected to horrific
crimes. The main perpetrators
were the Myanmar military, the
Myanmar Police Force, and the
Border Guard Police.

SGBV was widespread and
targeted at women and girls,
but men, boys, and transgender
and intersex persons were also
subjected to it.




What international crimes have been committed

against the Rohingya?

The 2018 report of the UN Independent International Fact-Finding
Mission on Myanmar (FFM or Fact-Finding Mission) concluded that
perpetrators, including senior officials of the Myanmar military, should
be investigated and prosecuted for genocide, crimes against humanity,

and war crimes against the Rohingya.

What is genocide?

Genocide is the commission of any of the
following five categories of physical acts with the
intent to destroy a specific national, ethnic, racial,
or religious group in whole or in part. The crimes
committed by the Myanmar military against the
Rohingya during the 2017 clearance operations
include the first four of the following five
prohibited acts under the definition of genocide:

1 Killing;

2 Causing serious bodily or mental harm;
3 Deliberately inflicting conditions of life
calculated to bring about the physical

destruction of the group in whole or in
part; and

4. Imposing measures intending to
prevent births.

In its 2018 report, the Fact-Finding Mission
concluded that the Myanmar military carried
out these acts of mass killings and rapes

with “genocidal intent”, with the following
factors referenced in the report: the use of hate
narrative, the existence of discriminatory plans
and policies; evidence of an organized plan of
destruction; and the extreme brutality and scale
of the violence.

What are crimes against humanity?

Crimes against humanity are acts that are
committed knowingly as part of a widespread
or systematic attack directed against any
civilian population, regardless of its affiliation
or identity.”” These acts include murder,
imprisonment, enforced disappearance, torture,
rape, sexual slavery and other forms of sexual
violence, and persecution, all of which were
committed against the Rohingya in Myanmar.
In both 2016 and 2017, the crimes against the
Rohingya were not a mere aggregate of random

acts but were systematic and widespread in
terms of their geographical reach and the large
numbers of targeted persons and victims.

For a crime against humanity to be perpetrated,
it is not necessary to prove that there is a specific
intent (unlike genocide) except for the act of
‘persecution’, which requires discriminatory
intent. Under the Rome Statute of the ICC,
persecution means the intentional and severe
deprivation of fundamental rights contrary

to international law by reason of the identity

of the group or collectivity,” and that such
targeting was done on, for example, national,
ethnic, religious, political, gender, racial,
cultural, or other grounds.” The Fact-Finding
Mission notes that the Myanmar military

and other security forces have played an active
role in the system of oppression by adopting

or implementing discriminatory policies and
practices of the State. Further, the violent acts of
rape, murder, and torture against the Rohingya,
depriving them of fundamental rights, were
committed in the context of a pervasive climate
of hatred and contempt toward the Rohingya,
with a discriminatory intent on ethnic, religious,
and gender grounds, thereby constituting the
crime against humanity of persecution.

What are war crimes?

War crimes are serious violations of
international humanitarian law committed

in the context of an armed conflict.”® War
crimes have been committed by the military in
Rakhine state since at least August 2017 and
include attacking civilians; displacing civilians;
pillaging; attacking protected objects; taking
hostages; sentencing or execution without

due process; murder; torture; cruel treatment;
outrages upon personal dignity; and rape, sexual
slavery, and sexual violence.
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SGBV against Rohingya women and girls in
Myanmar indicates genocidal intent

Rape, gang rape and other forms of sexual violence — mostly against
women and girls — was endemic against the Rohingya population
during the 2017 clearance operations in Myanmar. In its 2018
report, the Fact-Finding Mission concluded on reasonable grounds
that SGBV against Rohingya constituted crimes against humanity,
war crimes and underlying acts of genocide.

In its 2019 report, the FFM further found that SGBV
committed by Myanmar military soldiers against Rohingya
women and girls was part of a deliberate, well-planned
strategy to “intimidate, terrorise and punish” the Muslim
ethnic minority as a tactic of war. The Fact-Finding
Mission concluded that sexual violence perpetrated

against women and girls during 2017 clearance

operations indicated the Myanmar military’s genocidal
intent to destroy the Rohingya people.

The various factors noted in this regard were: the The treatment of the
utterances of Myanmar officials and others of Rohingya during the
their clear intent to rape and kill Rohingya; clearance operations led
the systematic selection of women and girls by the Myanmar military
of reproductive ages for rape and attacks on amounts to the most
pregnant women and babies; the mutilation serious crimes, including
of and other injuries to their reproductive crimes against humanity,
organs, the physical branding of their war crimes, and genocide, that
bodies by bite marks on their cheeks, violate international law.
necks, breasts and thighs, and so severely

injuring victims that they may be Genocide in the Rohingya context
unable to have sexual intercourse or to RS b e s ies @)
conceive and leaving them concerned out by the Myanmar military were
that they would no longer be able deliberately targeted at the Rohingya
to have children. to destroy them as a group.

The Fact-Finding Mission has made
a clear recommendation that senior
generals of the Myanmar military
should be investigated and prosecuted
in an international criminal tribunal
for those crimes.
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What are the avenues

“ will j&&/ e I bave
yrecened justiae when I yreturn
0 y aountry ard whHer he
Lpeypetrators] are purished
S0 that they earrot commist these
£irols % erime ibjdb;)’?.”

Rohingya male survivor, 26 years old

The Rohingya are calling for justice and
accountability for the crimes committed against
them by the Myanmar military, the Myanmar Police
Force, and the Border Guard Police.*

Yet, they currently have no credible legal recourse
available within Myanmar and therefore are turning
to international justice mechanisms to get their voices
and demands heard.
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What is the International
Criminal Court (ICC)?

The ICC was established in 2002 by
The Rome Statute.”” It is a permanent
court based in The Hague, the
Netherlands. Its primary mission is

to help put an end to impunity for

the perpetrators of the most serious
crimes of concern to the international
community (genocide, war crimes, and
crimes against humanity). As such, it
is not a substitute for national courts
and is only mandated to investigate
and try individuals where a country is
unable or unwilling to genuinely carry
out the investigation and prosecutions.

123 States, including Bangladesh, are
States Parties to the Rome Statute and
are therefore subject to the jurisdiction
of the Court. This means that the
crimes committed by nationals of
these States Parties, or in the territory
of any of these States Parties, can be
investigated and tried at the ICC.

Investigations are undertaken and
cases are prepared by the I[CC’s
Office of the Prosecutor (OTP),
which investigates the conduct

of senior military, political, and
non-state actors who are most
responsible for the crimes.
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How
does the

ICC work?

Judicial
Divisions:

Pre-Trial Chamber

Trial Chamber

Appeals Chamber

Legal teams
involved in the
ICC process:

4.9

Prosecutor

2

Defence lawyers

[ |
ALY |

Victims' lawyers

A crime occurs

\

Preliminary Examination

The Prosecutor conducts a preliminary examination in light of important
criteria, including availability of sufficient evidence, gravity of crimes, and the
interests of justice.

\

Investigation

In the event thar the important criteria are established upon completing
a preliminary examination, the Prosecutor opens an investigation. The
Prosecutor gathers evidence and identifies suspects.

The Prosecutor requests Pre-Trial judges to issue summons or arrest warrants
after gathering and submitting evidence.

\

Pre-Trial

Once the suspect is arrested and in ICC custody, an initial appearance is held
during which the Pre-Trial judges confirm the suspect’s identity and ensure they
understand the charges they are accused of. This is followed by a Confirmation
of Charges hearing, during which the Prosecutor, Defence, and Victims” lawyers
make submissions. The judges will then decide if there is enough evidence before
a case can go to trial.

(The ICC relies on countries to make arrests and transfer suspects to the ICC.)

\

Trial

The Prosecutor must prove the guilt of the accused beyond a reasonable doubr.

A panel of three trial judges consider all of the evidence presented and decide
whether the Prosecution has proven the guilt of the accused. If a person is found
guilty, the Trial Chamber then issues a sentence and decision on reparations.
(The Trial Chamber can sentence a person to up to 30 years of
imprisonment and, under exceptional circumstances, a life sentence.

The death penalty is not allowed.)

\

Appeals

Both the Prosecution and the Defence have the right to appeal a Trial Chamber’s
decision on the verdict (decision on guilt or innocence of the accused) and

the sentence. The Appeals Chamber determines whether to grant or deny

the grounds of ‘appeal, and in the end determines whether the conviction or
acquittal should be upheld, amended or reversed. This is the final judgment,
unless the Appeals Chamber orders a re-trial before the Trial Chamber.
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What is the involvement of the ICC
in the context of the Rohingya?

Myanmar has not ratified the Rome Statute.
This means that where a Rome Statute crime
takes place only on Myanmar’s territory,

the Office of the Prosecutor (OTP) cannot
investigate that crime.

In 2018, the ICC’s Pre-Trial Chamber”*' found
that it had jurisdiction over potential crimes
against the Rohingya where part of the crime
took place on the territory of Bangladesh (a
State Party to the Rome Statute since 23 March
2010), in particular the crime of deportation,
which involved crossing an international border
and therefore occurred in part in the territory of
Bangladesh.*” In 2019, after the OTP applied for
authorization to investigate the crimes against
humanity of deportation, persecution, and other
inhumane acts (in particular, the violation of
the Rohingya’s right to return to Myanmar), the
ICC granted the OTP’s request and authorized
the investigation.

Can the ICC expand its scope
of investigation in the context
of the Rohingya?

After the 2021 military coup d’état

in Myanmar, the National Unity
Government (NUG) - the Myanmar
government in exile - requested that the
ICC extend its jurisdiction to cover all
crimes committed in Myanmar. However,
only the government of the State with
effective control may make this request of
the ICC when that country (State) is not
already a party to the Rome Statute. An
acceptance of the NUG as the legitimate
government of Myanmar, and in turn

an acceptance of its declaration which is
supported by the Rohingya, would allow
the ICC to investigate crimes against the
Rohingya and other ethnic groups inside
Myanmar, including crimes committed
since February 2021, and to extendthe
current investigation to consider the crime
of genocide.

What has been the ICC process to date in the context of the Rohingya?

The Prosecutor asked for a After conducting preliminary
ruling from the Pre-Trial examination, the Prosecutor
Chamber on whether the Court requested an authorisation to
may exercise jurisdiction over conduct an investigation into
the alleged deportation of the the Situation in Bangladesh/ OTP is continuing to gather
Rohingya people from Myanmar Myanmar in the period since evidence to build a case against
to Bangladesh. 9 October 2016. perpetrators in Myanmar.
Apr Jul
2018 2019 2020-22
Sep Nov

The Pre-Trial Chamber found that
the ICC may exercise jurisdiction
if an element of a crime or part of
such a crime is committed in the
territory of a State that is party

to the Rome Statute (in this case,

Bangladesh).
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The ICC authorised the Prosecutor to investigate
any crimes within its jurisdiction if: (1) the act
was allegedly committed at least in part in the
territory of Bangladesh (or in the territory of any
other State accepting the Court’s jurisdiction) and
(2) the act was allegedly committed on or after
23 March 2010, when Bangladesh beame party to
the Rome Statute.



What happens

The OTP is currently gathering evidence as part of its investigation.

It will interview witnesses and attempt to build a case file against

one or more individual perpetrators for crimes committed against the
Rohingya. This may take many years. When enough evidence has been
collected, the OTP will request that the Court summon the accused or
issue an arrest warrant. It is then up to the States Parties to arrest and
transfer a suspect, since the ICC has no standing police force.

How can victims participate in ICC proceedings?

For the purpose of this Guide, victims include victims of international crimes, including
children, persons with disabilities, or elderly persons. A victim can also be a person who
suffers harm as a result of a crime targeted at another person, such as a family member
of someone who has been killed.

At the ICC, victims have the right to make observations and requests at various stages
of the proceedings. In the case of the Rohingya, victim submissions have been filed at
various stages supporting the OTP’s request for jurisdiction and the investigation in the
Bangladesh/Myanmar situation.

Victims may also claim reparations if the proceedings lead to a conviction. Measures
ordered as reparations can be individual or collective (the latter provided to groups of
victims) and may include financial compensation and rehabilitation services such as
medical treatment or education. The independent Trust Fund for Victims can help to
carry out the ICC’s orders of reparations against a convicted person. The Fund can also
use the voluntary contributions it receives from States and others to finance projects for
the benefit of victims.

More information about victims' participation is available at:

https://www.icc-cpi.int/sites/default/files/itemsDocuments/vprs/
abd-al-rahman/VPRS-Victims-booklet_ENG.pdf
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INTERNATIONAL COURT OF JUSTICE

What is the International Court
of Justice (ICJ)?

The ICJ is the principal judicial organ of the
UN. It is based in The Hague. It was established
in June 1945 and became operational in April
1946. The ICJ settles - in accordance with
international law - legal disputes submitted to

it by UN Member States. Only States can bring
disputes to the ICJ and can be parties to an ICJ
case. The ICJ’s jurisdiction covers a broad range
of international legal issues, including questions
relevant to international human rights law.“®

What is the involvement of the ICJ in the
context of the Rohingya?

On 11 November 2019, The Gambia filed an
application at the ICJ, arguing that Myanmar
failed to comply with its obligations under

the 1948 Convention on the Prevention and
Punishment of the Crime of Genocide (the
‘Genocide Convention’), specifically the duty to
prevent genocide.

The Gambia alleges that the Myanmar military
and Myanmar’s other security forces
committed genocide through mass
killings, rape, and other forms of

sexual violence as well as destruction
of villages of the Rohingya in
Rakhine during the 2016 and
2017 clearance operations with
the intention to destroy the
Rohingya as a group.”’

-
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The Gambia v. Myanmar case before the

ICJ is not a criminal case against individual
perpetrators within the Myanmar military who
committed the heinous crimes; it is a “state

to state” dispute between two parties to the
Genocide Convention. It is also separate from
the ongoing ICC investigation.

Why did The Gambia bring a case
against Myanmar?

The Gambia, the smallest country in the
African subcontinent, took an unprecedented
step in bringing the case against Myanmar in
2019. The Gambia’s application marked the first
time that a State with no direct connection to
the alleged crimes invoked the ICJ’s jurisdiction
to seek redress for genocidal acts suffered by the
people of another State.

The Gambia obtained support from 27
Organization of Islamic Cooperation (OIC)
countries in instituting the proceedings before
the ICJ. Each State Party to the Genocide
Convention has a common interest in asserting
compliance with the obligation to prevent

and punish the crime of genocide. The fact
that Bangladesh has faced the largest influx
of Rohingya refugees does not preclude other
States like The Gambia from bringing a case
before the ICJ to hold Myanmar to account.
Bangladesh has publicly supported the case
brought against Myanmar. The Maldives,

the United Kingdom, The Netherlands,
Canada, and Germany have also stated their
commitment to formally intervene to support
justice for the Rohingya in this case.

Legal Action Worldwide | Guide on International Justice Mechanisms for Humanitarian Actors working with the Rohingya | 17



What has been the ICJ process to date in the context of the Rohingya?

The Gambia filed
an application at
the ICJ initiating
proceedings against
Myanmar and
asking for measures
to protect Rohingya.

Nov

2019
Dec

The Court held
public hearings on
‘provisonal measures.

The Court ordered provisional
measures to be implemented
by Myanmar, including:
preventing the commission

of genocidal acts against the
Rohingya; ensuring its military
and other security forces do not
commit such acts; preserving
all evidence of genocidal acts;
and submitting a status report
every six months until a final
judgment by the Court.

Jan

2020

Oct

The Gambia filed its
“memorial” (substantial
legal arguments and
evidence) with the Court.

What happens

Myanmar filed
preliminary objections
raising questions such
as whether Gambia has
a standing to bring the
case to Court.

Jan

2021
Apr

The Gambia filed
written observations to
Myanmar’s preliminary
objections.

The Court held
public hearings on
the preliminary
objections filed by
Myanmar.

Feb

2022

Jul

The Court rejected
all objections raised
by Myanmar,
confirming The
Gambia’s standing
to bring a case
against Myanmar.

As the Court has now rejected Myanmar's objections, this case will

now move forward to the merits stage. Myanmar has a deadline of
August 2023 to submit its response to The Gambia’'s October 2020
submission arguing Myanmar has breached its obligations under the
Genocide Convention. After August 2023, the Court may request further
information from parties if required, and thereafter, oral hearings on the
merits of the case will take place.
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Has the ICJ dealt with any Genocide Convention
violation case in the past?

Bosnia and Herzegovina v. Serbia and Montenegro

On 20 March 1993, the Republic of Bosnia and Herzegovina instituted proceedings
before the ICJ against the Federal Republic of Yugoslavia in respect of a dispute
concerning alleged violations of the Genocide Convention. Specifically, Bosnia and
Herzegovina alleged that Serbia contravened the Convention by committing genocide
against Bosnia’s Muslim population.

Bosnia and Herzegovina v. Serbia and Montenegro is a landmark case, with the
ICJ ruling for the first time on genocide and finding that the 1995 massacre of
about 8,000 Bosnian Muslims in Srebrenica was genocide, as it considered the
question of Serbia’s state responsibility. The ICJ also ruled that a State, and

not only individuals, can be found responsible for genocide, conspiracy to
commit genocide, direct and public incitement to commit genocide, attempt

to commit genocide, or complicity in genocide.

Yet, the case also demonstrates the lengthy process that comes with
bringing a case of genocide before the ICJ, as the Court only reached
a decision nearly 15 years later, in 2007, and the need for ongoing
support and communication with victims. It is noteworthy that
despite the legal recognition of the ‘genocide’ of the Bosnian
Muslims, the ICJ did not accord any monetary compensation to
Bosnia and Herzegovina based on lack of a causal nexus between

the failure by Serbia to comply with its obligation to prevent
genocide and the death of 7000 men in Srebrenica.

What are the possible outcomes if an ICJ decision
is made against Myanmar?

The Gambia has asked the ICJ to declare that Myanmar must: (1) cease ongoing genocidal
acts and fully respect its obligations under the Genocide Convention; (2) ensure that those
responsible for genocide are held to account before a competent tribunal; and (3) provide
reparations to Rohingya victims of genocidal acts, including “allowing the safe and dignified
return” of those who have been forcibly displaced and “respect for their full citizenship and
human rights and protection against discrimination, persecution and other related acts.” The
Gambia has also asked that Myanmar offer assurances and guarantees that it won't repeat its
violations of the Genocide Convention.

All UN Member States are bound by ICJ decisions and in case of non-compliance, the UN
Security Council can take appropriate measures.
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Can foreign domestic
courts examine

Yes. It is possible for foreign domestic courts to provide an avenue for
justice to the Rohingya based on universal jurisdiction/extraterritorial
jurisdiction principles that have developed under international law.

UNIVERSAL JURISDICTION

What is Universal Jurisdiction (UJ)?

UJ refers to the principle that a domestic

court may, in some circumstances, prosecute
individuals for serious crimes under
international law - such as genocide, crimes
against humanity, war crimes, or torture —
irrespective of where the crimes were committed
or the nationality of the victim or perpetrator.

The underlying rationale for UJ is that some
crimes are so serious in nature that they harm
the international community or international
order itself, which individual States have a
responsibility to protect no matter where they
happened, who committed them or who suffered.

Do States have a legal obligation to
utilize UJ to hold perpetrators of serious
international crimes accountable?

No, States have no legal obligation unless they have
adopted an enabling legislation that incorporates
international crimes, and the obligations to
prosecute these crimes, into domestic law. As

such, the term ‘universal jurisdiction’ denotes

the right—although not an obligation—to
prosecute these international crimes.

Is it necessary for the accused to be
present in the State for a UJ case to
be initiated?

While few domestic laws like those of Germany
permit UJ to be utilized to initiate criminal
proceedings/prosecution even if the perpetrators
or the victims are not present in the territory,
this is rarely invoked.

It is common for UJ cases to be initiated when
the accused is present on the territory of the
prosecuting State. For instance, in June 2021,
the Swiss courts found former Liberian warlord
Alieu Kosiah guilty of war crimes, including
ordering the murder, torture, and rape of
civilians during the first Liberian civil war, in a
successful universal jurisdiction trial.”* Kosiah
had been living in Switzerland since 1999 at
the time of his arrest in 2014.
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Which State has utilized UJ to bring
perpetrators of international crimes
against the Rohingya to justice?

Argentina

Argentina is the first country where the courts
have opened an investigation into the Rohingya
genocide in Myanmar under the principle of UJ.

In November 2019, a petition was filed by the

Burmese Rohingya Organisation UK (BROUK)

requesting for the Argentinian courts to open

an investigation into the role of Myanmar’s

civilian and military leaders in committing

genocide and crimes against humanity against the

Rohingya. Investigations are currently ongoing,

and Rohingya victims of the crimes are expected

to assist with the investigations by providing Rohingya male survivor, 35 years old
testimony to the Argentinian criminal courts.

Is there any State within the ASEAN region
where a UJ case can be initiated to bring
perpetrators of international crimes
against the Rohingya to justice?

Indonesia

In September 2022, a petition was filed with
Indonesia’s Constitutional Court for a review of

a domestic human rights law. Should the petition
be accepted, and the domestic law amended to
allow a case to be brought against non-citizens,
Indonesia could potentially be the first Association
of Southeast Asian Nations (ASEAN) country to
adopt the principle of universal jurisdiction that
would allow human rights violations in Myanmar
to be investigated.

Rohingya female survivor, 17 years old

EXTRATERRITORIAL JURISDICTION

What is Extraterritorial Jurisdiction? (EJ)

Distinct from UJ, EJ is utilized by national courts when there is a link between the prosecuting
State and the crime, despite the crime taking place outside its territory. For instance, EJ may be
exercised where a perpetrator is a national of the prosecuting State, but he/she has committed
the crime abroad, or when activities of a prosecuting States’s corporate entity has violated
international law in conducting its economic activities overseas.
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How are other communities who
faced genocide seeking justice?

In the past, societies affected by genocide and
crimes against humanity have pursued a range
of international justice avenues to provide
justice, truth, and redress for victims, and to
hold perpetrators accountable. These avenues
include international criminal tribunals that
are set up by the UN Security Council, UJ/EJ
cases in foreign national courts, or domestic/
hybrid court proceedings in the victims’ home
country in post-conflict situations to address
legacies of extreme violence and hatred.

Affected Community and timeline of events:

Massacre of Bosnian Muslims in Srebrenica in 1995
as well as the ethnic cleansing of Bosnian Muslims
during the Bosnian War from 1992-95 The events in
Srebrenica resulted in the killing of more than 8,000
Bosnian Muslim men and boys.

Perpetrators:
Army of Republica Srpska/ Bosnian Serb Army.

Justice and accountability mechanism:

International:

- The International Criminal Tribunal for the
former Yugoslavia (ICTY) decided in 2001 that
the Srebrenica massacre was genocide. The ICTY
was dissolved in 2017 but its residual functions
were transferred to the International Residual
Mechanism for Criminal Tribunals (IRMCT).

- The ICTY and IRMCT have indicted a total of 161
persons and delivered five convictions of genocide
between 2001 and 2021 in the context of the
Srebrenica massacres.””

- The Bosnia Genocide Case was filed before the
International Court of Justice (ICJ) in 1993. In
2007 the ICJ issued its decision and concurred
with the ICTY'’s finding of the Srebrenica massacre
as genocide. However, the Court found, although
not unanimously, that Serbia was neither directly
responsible for the Srebrenica genocide nor
complicit in it, but it did rule that Serbia had
committed a breach of the Genocide Convention by
failing to prevent the genocide from occurring and
for not cooperating with the ICTY in punishing the
perpetrators of the genocide.®”

- During the late 1990s, German courts handed down
custodial sentences to several individuals who were
found guilty by German courts for participating in
genocide in Bosnia. A prominent conviction was
of Nikola Jorgic by a German court.”' In the late
1990s, his appeal to the European Court of Human
Rights was dismissed in 2007 after his conviction
was upheld.

- Some cases have also been tried and transferred to
National courts in Bosnia and Herzegovina.”
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Affected Community and timeline of events:

Systematic killing of ethnic Darfuri people from
2003 in the conflict (ongoing) in Western Sudan.
The United Nations estimated that up to 2013 more
than 300,000 people had been killed in the genocide.

Perpetrators:

Khartoum government forces and rebel militia groups.

Justice and accountability mechanism:

International:

Domestic:

There is an ongoing investigation at the
International Criminal Court (ICC). Although
Sudan is not a party to the Rome Statute, the
situation in Darfur was referred to the ICC by the
UN Security Council in 2005.

7 warrants of arrest have been issued by the ICC,
including for former President Al Bashir Omar,
who is currently imprisoned in Sudan.

There is currently 1 trial ongoing at the ICC
against an Arab Janjaweed militia leader for
war crimes and crimes against humanity (not

genocide). This began in 2022.

There are plans to create a Special Court for Darfur
to try suspects of war crimes and crimes against
humanity.

Rwanda

Affected Community and timeline of events:

Systematic persecution and killing of Cambodians,
including minority ethnic Cham and Vietnamese in
Cambodialt resulted in the deaths of 1.5 to 2 million
people, nearly a quarter of Cambodia’s population.

Perpetrators:
Khmer Rouge (ruling party between 1975-79).

Justice and accountability mechanism:

Hybrid:

- The Extraordinary Chambers in the Courts of
Cambodia (ECCC) was created by the Cambodian

government in partnership with the United Nations.

- The Court’s findings have been accompanied by
reparation projects, implemented by civil society
groups and designed to specifically recognise the
experiences of the Cham and Vietnamese minorities.
These have included a ‘community media project’
which explored the Cham people’s experiences under
the regime through film and multimedia, a ‘voices
from ethnic minorities’ mobile exhibition which
detailed the harms perpetrated against both groups,
and a ‘legal and civic education’ project designed to
support ethnic Vietnamese victims in understanding

their legal rights.

In 2022, the Court pronounced its final judgment.

Cambodia

Affected Community and timeline of events:

Planned campaign of mass extermination of Tutsi and
moderate Hutu communities during the civil war in Rwanda
in 1994 killing between 500,000 to 662,000 Tutsi.

Justice and accountability mechanism:

International:

- The International Criminal Tribunal for Rwanda (ICTR)
was established by the UN Security Council in 1994 and
convicted 61 individuals. It closed in 2016 and its residual
functions were transferred to the International Residual
Mechanism for Criminal Tribunals (IRMCT).

- The ICTR’s 1998 conviction of Jean-Paul Akayesu — the
Hutu mayor of the town Taba - was the first conviction of
genocide by an international ad hoc tribunal.

Perpetrators:

Hutu-led government (led by Théoneste Bagosora)
and other Hutu armed and militia groups, as well as
civilian extremists.

Domestic:

- Genocide trials were held in domestic courts from 1996.

- A new law in 2001 established the Gacaca Courts, which
closed in 2012. The use of Gacaca Courts (traditional
communal courts) in Rwanda is said to have promoted
and fostered reconciliation by allowing participation of
affected communities through truth-telling, encouraging
offenders to confess, to express public apology, and to
offer reparations, aiding the rebuilding of the relationship
between the perpetrators and survivors.
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What is the Independent Investigative Mechanism for Myanmar (IIMM)?

The Independent Investigative Mechanism

for Myanmar (IIMM) is a UN entity. It was
established by the UN Human Rights Council
in September 2018 and is based in Geneva
(Switzerland).

The [IMM’s mandate is to collect, preserve,
and analyse evidence of the most serious
international crimes and violations of
international law committed in Myanmar

since 2011.

The IIMM is also mandated to prepare
case files and share them with national,
regional or international courts in order to
initiate or facilitate fair and independent
criminal proceedings against individuals
who have allegedly committed serious
international crimes and violations of
international law in Myanmar. It can also
cooperate with non-criminal proceedings.

What is the goal of the IIMM?

The IIMM’s goal is to facilitate justice and
accountability by collecting, preserving and
analysing evidence for use in future prosecutions
of those responsible, whether that be in a
national or an international court.

Gathering and recording information while it
is still “fresh” - i.e., as soon as possible after
the event — increases its evidential value in
proceedings that may occur many years after
the event.

The purpose underlying the IMM'’s work is

to ensure that evidence and testimonies from
survivors and witnesses can be collected before
it is forgotten, lost or destroyed. Their goal is
to ensure that stories that can provide evidence
for the serious crimes committed in Myanmar
are not forgotten and can be used to help bring
perpetrators to justice.

How is the IIMM different from other
entities working on Myanmar?

Several UN entities, including the UN
Special Rapporteur on the situation of human
rights in Myanmar and the UN Office of

the High Commissioner for Human Rights
(OHCHR), examine human rights violations
in Myanmar more broadly. These entities
prepare reports for States and, often, for the
public at large. By contrast, the Mechanism’s
function is to prepare confidential case

files for use in criminal proceedings.

The IIMM is not a court or a tribunal that can
hold trials. It is also not a prosecutor’s office.

But it has been established to work closely

with international, regional, or national courts
that are currently hearing or may in the future
hear criminal proceedings against perpetrators
of serious international crimes committed in
Myanmar. It is already sharing evidence with the
Prosecutor of the International Criminal Court
and the parties to The Gambia vs. Myanmar case
before the International Court of Justice.

What information is the 1IMM collecting?

The IIMM continues to investigate and analyse
crimes against Rohingya, particularly in relation
to the clearance operations of 2016 and 2017

in Rakhine state, as well as crimes against

all people in Myanmar, including since the
February 2021 military coup.

With the easing of COVID-19 restrictions, the
[IMM team have redoubled efforts to gather
testimonial evidence and carry out in-person
interviews in Bangladesh and other countries.

To date, the [IMM has collected information
and evidence from 200 sources, processed 20
million information items, and prepared 71
evidentiary and analytical packages to be shared
with investigative and judicial authorities.

In August 2022, the [IMM reported that crimes
against humanity in Myanmar were escalating,
with women and children severely impacted.

24 | Legal Action Worldwide | Guide on International Justice Mechanisms for Humanitarian Actors working with the Rohingya



Legal Action Worldwide | Guide on International Justice Mechanisms for Humanitarian Actors working with the Rohingya | 25



Summary table
INTERNATIONAL JUSTICE MECHANISMS

International
Criminal Court
(ICC)

International
Court of
Justice (ICJ)

Independent
Investigative
Mechanism for
Myanmar (IIMM)

Universal
Jurisdiction
(UJ) Principle

Key features

Independent permanent criminal court

Can only act on a matter within its jurisdiction when a national court is unable or
unwilling to carry out a prosecution itself

Mandated to prosecute the most responsible individuals, mainly high-ranking officials
Jurisdiction on crime of genocide, crimes against humanity, and war crimes

Victims have a right to participate in proceedings

The ICC relies on the cooperation of States:

- Prosecutor can only conduct an investigation where the relevant State allows it onto
their territory

- Reliant on States to implement the arrest warrants that it issues

UN permanent court
Inter-state dispute mechanism so it cannot prosecute individuals
Has jurisdiction over disputes in relation to treaties that States have signed and ratified

Does not have a prosecutor able to initiate proceedings; onlyStates can institute
proceedings

Victims cannot directly participate

An ICJ order or judgment is binding on the States party to the case and cannot be
appealed; it can only be enforced by adoption of a UN Security Council resolution

UN mechanism, not a court or a tribunal

Acts as “justice enabler” by collecting, sharing, and preserving evidence of international
crimes in Myanmar to be used in current and future national and international
proceedings

Using the evidence it gathers, prepares case files which could be used by national, regional
or international courts to bring those responsible for serious crimes in Myanmar to
account

Closely cooperates with the Prosecutor of the ICC and shares materials relevant to the ICJ
case with both The Gambia and Myanmar

Allows a State to try crimes against humanity, war crimes, torture and genocide
committed outside its territory

Often used by victims or diaspora communities located on the territory of States
Requires States to adopt appropriate legislation
Cases are resource-intensive and involve complex investigation

Cases require careful consideration and resources for safeguarding the demands of
survivors, witnesses, and their families
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Scope of examination in the
Rohingya Context

Crimes related to the deportation of Rohingya from
Rakhine state in Myanmar (which is not party to
the Rome Statute of the ICC) across the border into
Bangladesh (which has ratified the Rome Statute.)

Timeline: On or after 1 June 2010, encompassing the
2016 and 2017 waves of violence in the Rakhine state.

Breach of ‘Genocide Convention’ that includes
Myanmar’s duty to prevent and punish the and prevent
crime of genocide.

Timeline: The Gambia’s case against Myanmar focuses
on clearance operations during 2016 and 2017.

The IIMM is collecting and analysing evidence about
crimes against the Rohingya during 2016 and 2017

clearance operations.

The IIMM is also actively collecting evidence into what
is currently happening inside Myanmar especially since
the 2021 coup.

The Burmese Rohingya Organisation UK (BROUK)
petitioned the Argentinian courts to investigate the role
of Myanmar’s political and military leaders in genocide
and crimes against humanity against the Rohingya.

It is possible that additional cases will be filed in other
countries under the principle of universal jurisdiction
in an effort to bring the perpetrators of crimes against
the Rohingya to account.
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Current status

An investigation by the Office of
the Prosecutor of the International
Criminal CourtOTP is currently in
progress in Cox’s Bazar.

In February 2022, the ICC
Prosecutor, Karim Khan, visited
Cox’s Bazar and highlighted that
the investigations should now enter
a phase of ‘accelerated action’.

The ICJ has rejected all objections
that were raised by Myanmar and
decided to hear the case on the

merits, i.e., substantive arguments.

In August 2023, Myanmar will
submit its counter-memorial in
response to the memorial submitted
by The Gambia in 2020 which
argued that Myanmar has breached
the Genocide Convention.

With the easing of COVID-19
restrictions, the [IMM has
redoubled efforts to gather
testimonial evidence and carry out
in-person interviews with Rohingya
in Bangladesh to prepare signed
witness statements that can be used
by courts or tribunals.

In Argentina, an investigation
is underway. It could take a long
time (potentially years) for the
investigation to be completed.

www.icc—cpi.int/
bangladesh-myanmar

www.icc-cpi.int/about/
how-the-court-works

www.icj-cij.org/en/

case/178

www.icj-cij.org/en/how-
the-court-works

https://iimm.un.org/

https:/ /www.
facebook.com/
MyanmarMechanism

To share confidential
information:

Signal: +41 76 691 12 08

or send encrypted email
from Protonmail to
contact(@myanmar-
mechanism.org

https:/ /trialinternational.
org/wp-content/
uploads/2022/03/
TRIAL_International
UJAR-2022.pdf
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the

Rohingya and their quest

for international justice?

As a service provider or humanitarian actor, you can help the
Rohingya in getting the information and support they need to

access international justice.

You can:

* help provide information about legal
avenues for international justice that are
available to them and help dispel any
rumours/misconceptions.

* direct them towards legal organisations
like LAW to get advice and discuss
the options available to them for
contributing to or participating in
the ongoing international justice
mechanisms.

* get in touch with LAW to find out
more about contributing to existing
proceedings or help us increase legal
avenues for international justice for the
Rohingya.

* support existing community-led
initiatives, such as the “Shanti Mohila”
and the “Survivor Advocates” Network
to effectively engage with survivors and
attend to their needs arising from the
continuing impact of the experiences in
Myanmar.

account for trauma as a factor of
vulnerability in providing services.

provide adapted, safe, and appropriate
services for male, female, and hijra
survivors of sexual violence, ensuring
that they are able to speak freely about
past SGBV experiences in Myanmar and
disclose their continuing needs.

speak out about the need for
international justice for the Rohingya
and share evidence of your programmes
or services in national, regional and

global fora.

inform people about the work of the
IIMM and share information about its
mandate and how to contact them with
information.

support local, national, regional and
global campaigns for international
justice for the Rohingya survivors and
victims. For example, you can attend
events and partner with human rights
organisations to speak on the issue.
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Please do:

share messages and ask
for international justice
and accountability for
the Rohingya on key
international days/
moments including:

International Women's Day
(8 March)

World Refugee Day
(20 June)

International Day in
Support of Victim of Torture
(26 June)

World Day for
International Justice
(17 July)

Rohingya Genocide
Remembrance Day
(25 August)

World Children's Day
(20 November)

16 Days of Activism against
Gender-Based Violence
(25 November - 10 December)

Genocide Prevention Day
(9 December)

Human Rights Day
(10 December)
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Key messages:

We encourage you to share suggested messages
to raise awareness of the situation of the Ro-
hingya and their quest for justice.

Below are examples of messages that can be
tailored by using relevant statistics and data:

Why international

for the Rohingya

* Perpetrators of all international crimes
against Rohingya should be held
accountable. Justice for victims can
contribute to an inclusive & sustainable
future in Myanmar.

* No justice means no freedom for
Rohingya adults and children inside and
outside Myanmar.

* There is no healing for Rohingya

survivors without justice.

* Justice is key for the safe, dignified,
and voluntary return of Rohingya to
Myanmar. Returning home is not an
option while perpetrators are still in
power.

to secure

justice for the Rohingya?

* Resources and political commitments
must drive concrete action for Rohingya.

* All avenues must be pursued to ensure
justice for Rohingya victims and
survivors.

* Rohingya survivors’ voices must be
heard loud and clear. Justice must be
centred around them.
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